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§ 81.14 Settlement negotiations. 
(a) If the parties to a case file a joint 

motion requesting a stay of the pro-
ceedings for settlement negotiations, 
or for approval of a settlement agree-
ment, the ALJ may grant a stay of the 
proceedings upon a finding of good 
cause. 

(b) Evidence of conduct or state-
ments made during settlement negotia-
tions is not admissible in any pro-
ceeding under this part. However, evi-
dence that is otherwise discoverable 
may not be excluded merely because it 
was presented during settlement nego-
tiations. 

(c) The parties may not disclose the 
contents of settlement negotiations to 
the ALJ. If the parties enter into a set-
tlement agreement and file a joint mo-
tion to dismiss the case, the ALJ 
grants the motion. 

(Authority: 20 U.S.C. 554(c)(1), 1221e–3, 
1234(f)(1), and 3474(a)) 

[54 FR 19512, May 5, 1989, as amended at 58 
FR 43473, Aug. 16, 1993] 

§ 81.15 Evidence. 
(a) The Federal Rules of Evidence do 

not apply to proceedings under this 
part. However, the ALJ accepts only 
evidence that is— 

(1) Relevant; 
(2) Material; 
(3) Not unduly repetitious; and 
(4) Not inadmissible under § 81.13 or 

§ 81.14. 
(b) The ALJ may take official notice 

of facts that are generally known or 
capable of accurate and ready deter-
mination by resort to sources whose 
accuracy cannot reasonably be ques-
tioned. 

(Authority: 5 U.S.C. 556 (d) and (e); 20 U.S.C. 
1221e–3, 1234(f)(1), and 3474(a)) 

§ 81.16 Discovery. 
(a) The parties to a case are encour-

aged to exchange relevant documents 
and information voluntarily. 

(b) The ALJ, at a party’s request, 
may order compulsory discovery de-
scribed in paragraph (c) of this section 
if the ALJ determines that— 

(1) The order is necessary to secure a 
fair, expeditious, and economical reso-
lution of the case; 

(2) The discovery requested is likely 
to elicit relevant information with re-
spect to an issue in the case; 

(3) The discovery request was not 
made primarily for the purposes of 
delay or harassment; and 

(4) The order would serve the ends of 
justice. 

(c) If a compulsory discovery is per-
missible under paragraph (b) of this 
section, the ALJ may order a party to 
do one or more of the following: 

(1) Make relevant documents avail-
able for inspection and copying by the 
party making the request. 

(2) Answer written interrogatories 
that inquire into relevant matters. 

(3) Have depositions taken. 
(d) The ALJ may issue a subpoena to 

enforce an order described in this sec-
tion and may apply to the appropriate 
court of the United States to enforce 
the subpoena. 

(e) The ALJ may not compel the dis-
covery of information that is legally 
privileged. 

(f)(1) The ALJ limits the period for 
discovery to not more than 90 days but 
may grant an extension for good cause. 

(2) At a party’s request, the ALJ may 
set a specific schedule for discovery. 

(Authority: 20 U.S.C. 1234(f)(1) and (g)) 

§ 81.17 Privileges. 

The privilege of a person or govern-
mental organization not to produce 
documents or provide information in a 
proceeding under this part is governed 
by the principles of common law as in-
terpreted by the courts of the United 
States. 

(Authority: 20 U.S.C. 1221e–3, 1234(f)(1), and 
3474(a)) 

§ 81.18 The record. 

(a) The ALJ arranges for any evi-
dentiary hearing or oral argument to 
be recorded and transcribed and makes 
the transcript available to the parties. 
Transcripts are made available to non- 
Departmental parties at a cost not to 
exceed the actual cost of duplication. 

(b) The record of a hearing on the 
record consists of— 

(1) All papers filed in the proceeding; 
(2) Documentary evidence admitted 

by the ALJ; 
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(3) The transcript of any evidentiary 
hearing or oral argument; and 

(4) Rulings, orders, and subpoenas 
issued by the ALJ. 

(Authority: 5 U.S.C. 556(e), 557(c); 20 U.S.C. 
1221e–3(a)(1), 1234(f)(1), 3474(a)) 

[54 FR 19512, May 5, 1989, as amended at 58 
FR 43473, Aug. 16, 1993] 

§ 81.19 Costs and fees of parties. 
The Equal Access to Justice Act, 5 

U.S.C. 504, applies by its terms to pro-
ceedings under this part. Regulations 
under that statute are in 34 CFR part 
21. 

(Authority: 20 U.S.C. 1221e–3, 1234(f)(1), and 
3474(a)) 

§ 81.20 Interlocutory appeals to the 
Secretary from rulings of an ALJ. 

(a) A ruling by an ALJ may not be 
appealed to the Secretary until the 
issuance of an initial decision, except 
that the Secretary may, at any time 
prior to the issuance of an initial deci-
sion, grant review of a ruling upon ei-
ther an ALJ’s certification of the rul-
ing to the Secretary for review, or the 
filing of a petition seeking review of an 
interim ruling by one or both of the 
parties, if— 

(1) That ruling involves a controlling 
question of substantive or procedural 
law; and 

(2) The immediate resolution of the 
question will materially advance the 
final disposition of the proceeding or 
subsequent review will be an inad-
equate remedy. 

(b)(1) A petition for interlocutory re-
view of an interim ruling must include 
the following: 

(i) A brief statement of the facts nec-
essary to an understanding of the issue 
on which review is sought. 

(ii) A statement of the issue. 
(iii) A statement of the reasons show-

ing that the ruling complained of in-
volves a controlling question of sub-
stantive or procedural law and why im-
mediate review of the ruling will mate-
rially advance the disposition of the 
case, or why subsequent review will be 
an inadequate remedy. 

(2) A petition may not exceed ten 
pages, double-spaced, and must be ac-
companied by a copy of the ruling and 
any findings and opinions relating to 

the ruling. The petition must be filed 
with the Office of Hearings and Ap-
peals, which immediately forwards the 
petition to the Office of the Secretary. 

(c) A copy of the petition must be 
provided to the ALJ at the time the pe-
tition is filed under paragraph (b)(2) of 
this section, and a copy of a petition or 
any certification must be served upon 
the parties by certified mail, return re-
ceipt requested. The petition or certifi-
cation must reflect that service. 

(d) If a party files a petition under 
this section, the ALJ may state to the 
Secretary a view as to whether review 
is appropriate or inappropriate by sub-
mitting a brief statement addressing 
the party’s petition within 10 days of 
the ALJ’s receipt of the petition for in-
terlocutory review. A copy of the state-
ment must be served on all parties by 
certified mail, return receipt re-
quested. 

(e)(1) A party’s response, if any, to a 
petition or certification for interlocu-
tory review must be filed within seven 
days after service of the petition or 
certification, and may not exceed ten 
pages, double-spaced, in length. A copy 
of the response must be filed with the 
ALJ by hand delivery, by regular mail, 
or by facsimile transmission. 

(2) A party shall serve a copy of its 
response on all parties on the filing 
date by hand-delivery or regular mail. 
If agreed upon by the parties, service of 
a copy of the response may be made 
upon the other parties by facsimile 
transmission. 

(f) The filing of a request for inter-
locutory review does not automatically 
stay the proceedings. Rather, a stay 
during consideration of a petition for 
review may be granted by the ALJ if 
the ALJ has certified or stated to the 
Secretary that review of the ruling is 
appropriate. The Secretary may order 
a stay of proceedings at any time after 
the filing of a request for interlocutory 
review. 

(g) The Secretary notifies the parties 
if a petition or certification for inter-
locutory review is accepted, and may 
provide the parties a reasonable time 
within which to submit written argu-
ment or other existing material in the 
administrative record with regard to 
the merit of the petition or certifi-
cation. 
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